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DECLARATION OF CONDOMINIUM
FOR

BEACH COLONY WEST, A CONDOMINIUM
ESCAMBIA COUNTY, FLORIDA

MADE this fsﬂxday of ﬁk&vuécw , 1997 , by BEACH COLONY
CORPORATION, a Florida Corporation, which declares as follows:

SUBMISSION STATEMENT

BEACH COLONY CORPORATION, a Florida Corporation, hereinafter
called the "DEVELOPER," for itself, its successors, grantees and
assigns, being the holder of fee simple title to the real property
described in Exhibit "A,” Sheet 1, attached hereto and by reference
made a part hereof, hereby states and declares that said property
is submitted to condominium ownership, pursuant to the requirements
of the Florida Statutes Chapter 718, hereinafter sometimes referred
to as the "CONDOMINIUM ACT," the provisions of which are hereby
incorporated by reference as if fully set forth herein, and does
hereby file for record this Declaration of Condominium.

All restrictions, reservations, covenants, conditions and
easements contained herein shall constitute covenants running with
the land or equitable servitudes upon the land as the case may be,
shall be non-exclusive and perpetual unless sooner terminated by
all Unit Owners, as hereinafter defined, and their grantees,
devisees or mortgagees, their heirs, personal representatives,
successors and assigns and all parties claiming by, through or
under such persons agree to be bound by the provisions hereof and
the Articles of Incorporation and By-Laws of the Association (as
hereinafter defined). Both the burdens imposed and the benefits
granted shall run with each Unit and the interests in the Common
Elements.

1. NAME

1.01 The name by which this Condominium is to be identified is
BEACH COLONY WEST, A CONDOMINIUM.

1.02 The name of the Unit Owners’ Association is BEACH COLONY
WEST CONDOMINIUM ASSOCIATION, INC., a Florida corporation not-for-
profit, hereinafter referred to as the "Association.”

1.03 The address of this Condominium is 13601 Perdido Key
Drive, Pensacola, Florida 32507.
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The land comprising this Condominium is described on Exhibit
"A," Sheet 1, attached hereto and made a part hereof as if fully
set forth herein.

3. DEFINITIONS

The terms used in this Declaration and in its Exhibits,
including the Articles of Incorporation, By-Laws and the Rules and
Regulations of the Association, shall be defined in accordance with
the provisions of the Condominium Act and as follows unless the
context otherwise requires:

3.01 "Assessment” means a share of the funds required for the
payment of Common Expenses which from time to time is assessed
against the Unit Owner.

3.02 "Association" means the corporate entity responsible for
the operation of the Condominium, which is BEACH COLONY WEST
CONDOMINIUM ASSOCIATION, INC..

3.03 "Board of Administration" means the Board of Directors of
the Association or other representative body responsible for
administration of the Association.

3.04 JBy-Laws" means the By-Laws of the Association existing
from time to time.

3.05 "Common Elements” means the portions of the Condominium
Property not included in the Units.

3.06 "Common Expenses” means all expenses and assessments
properly incurred by the Association for the Condominium.

3.07 "Common Surplus" means the excess of all receipts of the
Association, including but not limited to assessments, rents,
profits and revenues on account of the Common Elements, over the
Common Expenses.

3.08 "Condominium" means that form of ownership of real
property which is created pursuant to the provisions of the
Condominium Act and which is comprlsed of Units that may be owned
by one or more persons, and there is appurtenant to each Unit an
undivided share in the Common Elements.

3.09 "Condominium Parcel" means a Unit together with the
undivided share in the Common Elements which is appurtenant to the
Unit.

3.10 "Condominium Property" means the lands, leaseholds and
personal property that are subject to condominium ownership,

2
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whether or not contiguous, all improvements thereon, and all
easements and rights appurtenant thereto intended for use in
connection with the Condominium.

3.11 "Declaration®” or "Declaration of Condominium" means the
instrument or instruments by which this Condominium is created as
they are from time to time amended.

3.12 "Developer” means the entity which creates this Condomin=~
ium or offers Condominium Parcels for sale or lease in the ordinary
course of business, but does not include an Owner or lessee of a
Unit who has acquired his Unit for his own occupancy. As used
herein, the term "Developer" shall include assigns and successors
in interest to the original Developer. The Developer of this
Condominium is Beach Colony Corporation, a Florida Corporation.

3.13 "Division" means the Florida Department of Business and
Professional Regulation, Division of Land Sales, Condominiums and
Mobile Homes, Bureau of Condominiums.

3.14 "First Mortgage" means a mortgage owned or held by an
First Mortgagee.

3.15 "Limited Common Elements” means those Common Elements
which are reserved for the use of a certain Condominium Unit or
Units to the exclusion of other Units as specified in the Declara-
tion of Condominium.

3.16 "Mortgagee" or "First Mortgagee" means any person or
entity (including the Developer or any nominee of the Developer)
owning and holding a mortgage encumbering a Condominium Unit.

3.17 “Operation” or "Operation of the Condominium" includes
the administration and management of the Condominium Property.

3.18 "Unit" or “"Apartment” means a part of the Condominium
Property which is subject to exclusive ownership. The boundaries
of a Unit extend to the unfinished interior surfaces of the
perimeter walls, floors and ceilings of each Unit and the interior
portion of any perimeter windows and window structures related
thereto. A Unit may be in improvements, land or land and improve-
ments together, as specified in this Declaration.

3.19 "Unit Owner" or "Owner of a Unit" means the owner of a
Condominium parcel.

3.20 "Utility Services"” means, but is not limited to, electric
power, gas, hot and cold water, heating and refrigeration, air
conditioning, garbage and sewage disposal and other required
services imposed by governmental authorities.
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4. DESCRIPTION
The Condominium 1s described as follows:

4.01 A survey of the land submitted to Condominium ownership
is set forth on Exhibit "A" attached hereto. A graphic description
of the improvement or improvements in which Units are located and
the identification of each Unit by letter, name or number, so that
no Unit bears the same designation as any other Unit, and the plot
plan thereof, all in sufficient detail to identify the Common
Elements and each Unit and their respective locations and approxi-
mate dimensions 1is attached hereto as and made a part hereof as
Exhibit "A."

4,02 The Developer reserves the right to change the interior
design or arrangement of all Units as long as the Developer owns
the Units so changed and altered, provided such change shall be
reflected by an amendment of this Declaration; any amendment for
such purpose need be signed and acknowledged only by the Developer
and Mortgagee, if any, and need not be approved by any other
person, including but not limited to the Association, contract
vendees, or Unit Owners, anythlng herein to the contrary notwith-
standing. The rights reserved in this Paragraph 4.02 shall permit
the Developer at 1its optlon prior to creating this Condominium to
change the number of Units within the Condominium and/or the
interests of the Unit Owners in the Common or Limited Common
Elements. However, notwithstanding any of the foregoing to the
contrary, the aggregate of the undivided interests of the Unit
Owners in the Common Elements or Limited Common Elements of such
Units so redesigned or rearranged shall remain the same, although
the undivided interests of the Unit Owners in the Common Elements
or Limited Common Elements of such Units so redesigned or changed
may be different than as originally provided herein.

4.03 The following non-exclusive easements shall be covenants
running with the land and are expressly granted and/or reserved in
favor of the Unit Owners, occupants of any Unit, their guests and
invitees, to-wit:

4.03.1 UTILITIES. Blanket non-exclusive easements are
reserved throughout the Condominium Property as may be required for
utility services in order to adequately serve the Condominium. In
the event any Unit, recreation area, Common Element or Limited
Common Element encroaches upon any utility easement either granted
or reserved hereby, by plat or otherwise, such encroachment shall
entitle the Owner or Owners of such encrocaching property and their
Mortgagees, if any, to an automatic non-exclusive easement on said
utility easement for as long a such encroachment shall continue.

4.03.2 ENCROACHMENTS . In the event that any Unit
shall encrcach upon any of the Common Elements or any other Unit
for any reason other than the intentiocnal act of the Unit Owner, or

4
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in the eveu: that any Common Elements shall encroach upon any Unit,
then an easement shall exist to the extent of such encroachments so
long as the same shall continue.

G .13.3 TRAFFIC. An easement shall exist for pedestri-
an traffic uver, through and across sidewalks, paths, walks, halls,
lobbies, el:vators and other portions of the Common Elements as may
be from time to time intended and designated for such purpose and
use; and for vehicular and pedestrian traffic over, through and
across suci: portions of the Common Elements as may from time to
time be pev-1 and intended for such purposes; and such easements

shall be % the use and benefit of the Unit Owners and those
claiming by, through or under the aforesaid; provided, however,
that nothi . herein shall be construed to give or create in any
person th: right to park upon any portion of the Condominium
Property, =::ept to the extent that the space may be specifically

designatec und assigned for parking purposes or as may otherwise be
permitted urnder this Declaration.

4.04.4 ACCESS OVER LIMITED COMMON ELEMENTS. Each Unit
Owner and any officer, agent, employee or designee of the Associa-
tion or member of the Board of Administration of the Association
shall have access across any Limited Common Elements for the
purpose of ingress and egress.

4.04.5 ACCESS OVER_COMMON ELEMENTS. Each Unit owner
shall have a non-exclusive easement for ingress and egress over
streets, walks and other rights-of-way serving the Units of this
Condominium as part of the Common Elements necessary to provide
reasonable access to the public ways.

4.04.6 NON-EXCLUSIVE INGRESS, EGRESS AND UTILITIES
EASEMENT. In addition to the foregoing, the condominium property
shall be subject and benefited by to the Non-Exclusive Ingress,
Egress and Utilities Easement, a copy of which is attached hereto
as Exhibit "E."

5. IDENTIFICATION OF UNITS, COMMON ELEMENTS AND LIMITED COMMON
ELEMENTS; VOTING RIGHTS

5.01 The Condominium Units and all other improvements
constructed on the Condominium Property are set forth in detail in
Exhibit "A" attached hereto. Each Condominium Unit is described in
such a manner that there can be determined therefrom the identifi-
cation, location and dimensions of such Unit and the Common
Elements appurtenant thereto.

Each Condominium Unit is identified by a number, letter
or name or combination thereof, so that no Unit bears the same
designation as any other Unit and all remaining areas are Common
Elements (except for such areas now or hereafter designated as
Limited Common Elements).
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5.02 Subject to any provisions of the Articles of Incorpora-
tion and By-Laws of the Association applicable thereto, a Unit
Owner is entitled to one (1)} vote for each Unit owned. If a Unit
is owned by more than one person, the Owners of said Unit shall
designate one (1) of them as the voting member, or, in the case of
ownership by a corporation, an officer or an employee thereof shall
be designated the voting member. The vote of a Unit shall not be
divisible.

6. CONDOMINIUM PARCELS, APPURTENANCES, POSSESSION AND ENJOYMENT;
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR

BEACH COLONY RESORT.

6.01 The Condominium Parcel 1is a separate parcel of real
property owned in fee simple.

6.02 There shall pass with a Unit as appurtenances thereto:

6.02.1 An undivided share in the Common Elements and
Common Surplus and the right to use any applicable Limited Common
Element.

6.02.2 The exclusive right to use the portion of the
Common Elements as may be provided by this Declaration.

6.02.3 An exclusive easement for the use of the air
spaces occupied by the Unit as it exists at any particular time and
as the Unit may lawfully be altered or reconstructed from time to
time. An easement in air space which is vacated shall be terminat-
ed automatically.

6.02.4 A Unit Owner is entitled to the exclusive
possession of his Unit, subject to the irrevocable right of the
Association to access to each Unit during reasonable hours when
necessary for the maintenance, repair or replacement of any Common
Elements, or for making emergency repairs necessary to prevent
damage to Common Elements or to another Unit or Units. A Unit
Owner shall be entitled to use the Common Elements in accordance
with the purpose for which they are intended, but no use may hinder
or encroach upon the lawful rights of other Unit Owners.

6.03 Each unit owner in this Condominium, by wvirtue of
acquisition of fee simple title to a condominium unit, and pursuant
to the other provisions of the said Declaration, shall become a
member of BEACH COLONY RESORT CONDOMINIUM ASSOCIATION, INC., a not-
for~profit Florida corporation. BEACH COLONY RESORT CONDOMINIUM
ASSOCIATION, INC., pursuant to and in accordance with the Declara-
tion of Covenants, Conditions and Restrictions for BEACH COLONY
RESORT, is obligated to maintain, operate and repair the facilities
and common property located within Beach Colony Resort. Each unit
owner, by virtue of his membership in BEACH COLONY RESORT CONDOMIN-
IUM ASSOCIATION, INC., is obligated to pay to the BEACH COLONY

6
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RESORT CONDOMINIUM ASSOCIATION, INC. a pro rata portion of any
annual assessments or special assessments assessed by BEACH COLONY
RESORT CONDOMINIUM ASSOCIATION, INC. for maintenance of the
facilities and common areas. UNIT OWNERS ARE REQUIRED TO PAY THEIR
SHARE OF THE COSTS AND EXPENSES OF MAINTENANCE, MANAGEMENT, UPKEEF,
REPLACEMENT AND FEES PURSUANT TO THE DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS FOR BEACE COLONY RESORT. For details
concerning the matters set forth in this Paragraph, please see the
Declaration of Covenants, Conditions and Restrictions for BEACH
COLONY RESORT attached hereto as Exhibit E.

7. RESTRAINT UPON SEPARATION AND PARTITION OF COMMON ELEMENTS

7.01 The undivided share in the Common Elements which 1is
appurtenant to a Unit shall not be separated from it and shall pass
with the title to the Unit whether or not separately described.

7.02 The share in the Common Elements appurtenant to a Unit
cannot be conveyed or encumbered, except with the Unit.

7.03 The share in the Common Elements appurtenant to Units are
undivided, and no action for partition of the Common Elements shall
lie.

8. COMMON ELEMENTS

8.01 Common Elements include within their meaning the
following items:

8.01.1 The Condominium Property which is not included
within the Units.

8.01.2 Easements through Units for conduits, ducts,
plumbing, wiring and other facilities for the furnishing of utility
services to Unit and the Common Elements.

8.01.3 An easement of support in every portion of a
Unit which contributes to the support of a building.

8.01.4 The property and installations required for the
furnishing of utilities and other services to more than one (1)
Unit to the Common Elements.

8.01.5 The asphalt parking area containing at least
110 unassigned parking spaces, as identified on the plot plan
attached hereto as Exhibit "A,"” which shall be subject to such
reasonable rules and regqulations as may be promulgated by Associa-
tion.

8.02 Any person having any interest under mortgages of record
that encumber any portion of the Common Elements that are not
satisfied prior to the recordation of this Declaration shall

7
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consent to the recordation of this Declaration; provided, however,
that in lieu of joining in the execution of this Declaration, any
mortgagee may execute an appropriate consent or subordination
agreement with the formalities required for deeds.

8.03 Recreational facilities may be expanded or added by the
Developer without the consent of the Unit Owners or the Associa-
tion.

8. AMENDMENT OF DECLARATION

-

9.01 Unless otherwise provided herein, the Declaration may be
amended by four-fifths (4/5) of all of the Unit Owners by such
four-fifths (4/5) of all Unit Owners executing a modification or
amendment to this Declaration with the formalities of a deed and
recording same in the Public Records of the County in which the
Condominium is located or, in the alternative, this Declaration may
be amended at any regular or special meeting of the Unit Owners
called or convened, in accordance with the By-Laws, by the
affirmative vote of voting members casting not less than four~
fifths (4/5) of the total vote of the members of the Association
and the execution by the Association of a certificate of the
amendment with the formalities of a deed and recording same in the
Public Records of the County in which the Condominium is located.

9.01.1 Such an amendment may not change the configura-
tion or size of any Unit in any material fashion, materially alter
or modify the appurtenances to the Unit, or change the proportion
or percentage by which the Owner of the Unit shares the Common
Expenses and owns the Common Surplus, provided the record Owner of
the Unit and all record owners of liens on it join in the execution
of the amendment; further provided, however, that this section
shall not apply to the acquisition of a Unit by the Association.

9.01.2 It if appears that through scrivener’s error a
Unit has not been designated as owning an appropriate undivided
share of the Common Elements or does not bear an appropriate share
of the Common Expenses or that all the Common Expenses or interest
in the Common Surplus or all of the Common Elements in that
Condominium have not been distributed in this Declaration, so that
the sum total of the shares of Common Elements which have been
distributed or the sum total of the shares of the Common Expenses
or ownership of Common Surplus fails to equal one hundred percent
(100%), or if it appears that more than one hundred percent (100%)
of Common Elements or Common Expenses or ownership of Common
Surplus have been distributed, the error may be corrected by filing
an amendment to this Declaration approved by the Board of Adminis-
tration or a majority of the Unit Owners. To be effective the
amendment must be executed by the Association and the Owners of the
Units and the owners of mortgages thereon affected by the modifica-
tions being made in the shares of Common Elements, Common Expenses
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or Common Surplus. No other Unit Owner is required to join in or
execute the amendment.

9.01.3 The Common Elements designated by this
Declaration may be enlarged by an amendment to the Declaration.
The amendment must describe the interest in the property and must
submit the property to the terms of this Declaration. The
amendment must be approved and executed as provided herein. The
-~ amendment shall wvest title in the Unit Owners part of the Common
Elements, without naming them and without further conveyance, in
the same proportion as the undivided shares in the Common Elements
which are appurtenant to the Unit owned by them.

9.01.4 No amendment shall be passed which shall impair
or prejudice the rights and priorities of Mortgagees without the
joinder in said amendment by all such affected Mortgagees.

Notwithstanding the foregoing, the consent or joinder of
owners of liens on a Unit shall only be required for amendments
materially affecting the rights or interest of the lien holder or
as otherwise required by the Federal National Mortgage Association
or the Federal Home Loan Mortgage Corporation, provided that such
a requirement provides that such consent may not be unreasonably
withheld.

10. TERMINATION
The Condominium may be terminated in the following manner:

10.1 AGREEMENT. The Condominium may be terminated at any
time by written agreement of the owners of a least three-fourths
{3/4) of the Units three-fourths (3/4) of the Mortgagees.

10.2 "VERY SUBSTANTIAL DAMAGE. If the Condominium suffers
"very substantial damage" to the extent defined in Section 14.07
below, and it is not decided as therein provided that the Condo-
minium will be reconstructed or repaired, the condeominium form of
ownership of the property in this Condominium will be terminated.

10.3 CERTIFICATE OF TERMINATION; TERMINATION TRUSTEE. The
termination of the Condominium by either of the foregoing methods

shall be evidenced by a Certificate of Termination, executed by the
President or Vice~President with the formalities of a deed, and
certifying as the facts effecting the termination. The certificate
shall also include the name and address of a Florida financial
institution with trust powers, or a licensed Florida attorney, who
is designated by the Association to act as Termination Trustee, and
shall be signed by the Trustee indicating willingness to serve in
that capacity. Termination of the Condominium occurs when a Certi-
ficate of Termination meeting the requirements of this Section 10
is recorded in the Public Records of Escambia County, Florida. The
recording of that Certification of Termination automatically

9
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divests the Association and all unit owners of legal title, and
vests legal title in the Termination Trustee named in the Certifi-
cate of Termination, to all real and personal property which was
formerly the condominium property or association property, without
need for further conveyance. Beneficial title to the former condo-
minium and association property is owned by the former unit owners
as tenants in common, in the same undivided shares as each owner
previously owned in the common elements. Upon termination, each
lien encumbering a condominium parcel shall be automatically trans-
ferred to the equitable share in the condominium property attribu-
table to the unit encumbered by the lien, with the same priority.
Termination incident to a merger of this Condominium with another
shall not require designation of a Termination Trustee.

10.4 WIND-UP OF ASSOCIATION AFFAIRS. The termination of the
Condominium does not, by itself, terminate the Association. The
former unit owners and their successors and assigns shall continue
to be members of the Association, and the members of the Board of
Directors and the officers of the Association shall continue to
have the powers granted in this Declaration, and in the Articles of
Incorporation and Bylaws, including the power to levy assessments,
for the purpose of maintaining and protecting the property and
winding up the affairs of the Association in accordance with this
Section.

10.5 TRUSTEE'S POWER AND DUTIES. The Termination Trustee
shall hold title to the property for the benefit of the former unit
owners and their successors, assigns, heirs, devisees, mortgagees
and other lien holders, as their interests shall appear. If the
former unit owners approve a sale of the property as provided in
this Section, the Termination Trustee shall have the power and
authority to convey title to the real property, and to distribute
the proceeds in accordance with the provisions of this Declaration.
The Termination Trustee shall also have the power and authority to
liquidate the assets of the Association upon its dissolution, and
to distribute the proceeds as described herein. The Termination
Trustee shall be entitled to charge a reasonable fee for acting in
such capacity, and such fee, and all costs and expenses incurred by
the Termination Trustee in the performance of its duties, shall be
paid by the Association or taken from the proceeds of the sale of
the former condominium and association property, and shall consti-
tute a lien on the property superior to any other lien until paid.
The Trustee shall be entitled to indemnification by the Association
from any and all liabilities and costs incurred by virtue of acting
as Termination Trustee, unless such liabilities are the result of
gross negligence or intentional wrongdoing. The Termination
Trustee may rely upon written instructions and information provided
by the officers, Directors and agents of the Association, and shall
not be required to inquire beyond such information and instruc-
tions.

10.6 PARTITION SALE. Following termination, the former con-
dominium property and association property may be partitioned and
sold uvpon the application of any unit owner. If following a







